je— e o

01673 .

’ T B e

B. Hnm(ex..\,

Nec 1_
THE COMPTROLLENR OENERAL
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WASHINGTON, D.C. 20848

 PRILE:  B-186939 DATE January 27, 1977

NMATTER G/: Ianternstional ﬂmnu and Zconomics

DIBEST:

1. When estimated leval of effort in RYP is subatantially
higher than estimata used in:evaluation and estimated
level of effort actually acuepted, failure to,amend RFP
to indicate reduction in requirement is viola;ion of
FPR § 1-3.805-1(d) (1964 ed., cive. 1). E waver, we'k
has praczeded to point where recomsendation for corrective
nction 1s not practical nor in Government's intarest.

2, Hhen I!B for ltudy of tortlgn -nritine aids 1ndicaten
that avard vwill be made to recimically acceptable of feror
'ixh most ndvantugaous technical/cost relationahip, and
avard was made to low technical, low priced offiror om
sole baais of cost, avard wae 1nproper, since cost
co-plrilcna indicated that high technical, higher priced
‘propoaal offered lowar cost per hour rate and price
diffetcnch is attributable to failure of sgency to ersure
that all cftors vers [used on same estimated leval of
affort.,

3, Where RFF. states that colt-plus—fizad-fne contract is
contemplated but does not prohibit fixed—price contracts,
offaror uay propose inherantly more advantageous firm,
fixed~price offer, which should b2 compared after careful
"ghould cost”" analysis of cost—plul-fixed-fea propusal.

4. GAD no longet revieWI pro;aatu ugniuut affinnative deter-
minations of renponntbility due largaly to substantial
di-crutlon afforded contracting officere.

5. ?roé%tc nttet “e-rard thlt Hhritile Adniniuttnt}on (Hhrad)
regedrch procy’ .. uts_ uhould be for high quality -effort
rather than bi_ .y ncceptabte work at lowest cost is ua--
tingly. since evaluation crltaria in RFP provided that
technical/cost conaideration would be uied and Bid Protest
Procedures raquire that protests based upon improprieties
apparent in solicitation be zade prior to closing date of
RFP.
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6. Protast after award that RFP plagicrized uusolicited
propoual and thgt procurement should have been sole-pourced
is untimcly, since under Bid Protest ®rocedvrass thess aspects
are required to be protested prio.. to RYF cmuiu data,

7. Hhether tecinical personasl on proposal evn..uatton pansl
are avare of ramif'cations of techriical detarwinations is
irrelevant, since while it 1a function of techaicai er7slus-
tora to evaluate terhnizal acceptability of proposcls, it
is contracting officer who decides weight to be given
technical opinions.

8. Award of contract to firm vhou lubcontucrnr allegedly
in operattns subsidiary of bank which is lender to swatities
in countries to be studied in’ rlview of foreign maritime
atde provides no basis for objection, since neither RFP
nor FPR contains prohibition against covflict 'of interest
and startutes in U.S. Code sre mot directed ogsinst immediate
kind of gituatiom.

Internationai Finance and Economics (IFE) contests the propriety
of an award for a otudy of foreign maritime aids by the Department
of Commerce (Commerce) to Temple, Barker and Sloane, Imc. (I3%).
under request for propouls (RFP) 6--38070.

This procuru‘nt or:l.g:lnatea frot: a pr:l.or study of_ fo:eign nari-
time aids .performed by IFE in 1973-74 for Marad. In Janunry 1976,
IFE 'met with Marad officials to discuss updating and oxpnndins the
carlier ltudy Thereafter, IFE subuitted an unsolicited - propoul
to perform the study. Since Marad . is a component of Commerce and
Commarce Conducts procurementa for !hrnd. the matter was sub-ittnd
to Colnnrce as a passible sole-souice. contract. This suggestion was
rejected by Commerce and RFP 6-38070 was issuéd n April 26, 1976,
wvith a closing date for receipt of initial propo.:)s on May 17, 1976.
IFE was informed on April 7 that the procuresant would be on a
competicive basis. Notice of the procurement w18 pubiished in the
Commerce Business Dally on April 16.
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The evaluatior. criteria in tha RFP? gpecified:

”l‘.

Technical and Copt
Criteria Weight ' Criteria
0-25 ) 1. Gensral approach to achieve
objectives and to accomplish
- scape of work.

U0 - 45 2, Knowledge and skills/exper-
tise as dimonstrated in previous
work in field of internationul
marchaut marine aid programs.

n-15 3. Experience in Maritime policy
. ' oriented research projects.
N - 15 4. Kuowledge of international
economics and iesies.
0 -1
Auuid

Annrd will be Qlde to thst offeror (1) whose propo.al 1a tech-

- nically ncceptablc and (2) whose technicsl/cost relationahip

is the most advantageous - to the Government; and wlo is congid-
ered to be’ responsive within the meaning of Pederal Procurement

-lngulation\u-l 12. Cost will br: a factor in the award decisions,

although tht svard wmay pot be necesaarily made to that offeror
lubnittin; ‘the loweat cost. Likewise award will not necessarily
be for technical capabilities that would appear to exceed

thope needed for the guccessful performance of the work."

, Faour proposals vwere recaived timely. The initial evalustion ranked
‘the propoaals:

g 86.6
TBS 72.3
Interoational Maritime

Associates 71.0
J. J. McMulien Associntes 65.0
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The narrative accompanyiug its report indicsted the evaluaifon punal’s
unanimous choice of IFE as the dast offeror. TBS was considered to
lack breadth in the policy area of international serchant marine aids

and ite proposal was deeaad to:

" & & concenttate.:n the analysis section of the
study at the sacrifice of the moze complax informa-
tion development requiresents. The resesrch team

is strong in quautitative lkdlllllcono-ic forecast-
ing. This fact is euphasizei in the proposal witch
too much significance, in our viewpoint, attached

to the projection cf cconomic conditions and the
likely ma-itime policies of the six powers of concern.
It was the concerted opinion thLat thim tpev.hl
expertise would not be called for in the proposed
research study, which 1s esgentially a reporting and
analysis of the data type effort. The TBS approach
faiie to fit the needs of Marad in this research
effort.”

'As sn overview, the avaluation panel stated that "[T]he only other

contractor, in the judgment of the coumittee, that could offer
quality product was the -juint effor: of Temple, Barker & Sloas> and
Chase Zconometrics Associates, 1t is the recommendation of the
evalvation committee that negotiationr proceed only with the two
highest rated contractora ® % & "

-Based upon the foregoinz. the contractins officer deternined that
only IFE and TBS ware within the compétitive’ rapge. Therefore, clari-
fications were requesated and received from. both cfferors. The RFP
contemplated a cost-plus-fixed-fie (cpff) award. TBS's in’tial pro-
posal was, 92,986, on a cpff basis, while IFE submitted & firm,
fixad-pr-ge (ffp) offer of $133{681. As a “{esult of discuseions, IFE's
revised proposal’s techiicsl rating was chafiged from 86.6:to 87.6.
TBS's reviaed proposal was raised from 72. 3’ to 73. 0.\ The price .
propossls remained unchanged, At|this point, the dontracting' éfficer
determined that IFE's price, within thejlevel of effort estimated in
the RFP, ware so high that discussions. zuld be -elninglesu. Since the
contracting officer coneidered TBS's proposal technically acceptable
at a reasonable price, supported by the man-days expended om the prior
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! proeﬁrun-al vhich ware substantially less than the RFP estimated level
- ' of effr:t, tha contracting offic)r Jetermined that only TSS remained
! in the compstitive ranpe. Thareafter, TBS subuitted its best und final

| IFE raises the following issuxs:

( (1) IFE is better able to perform the work and possenses superior
quallf’-ations. Conversely, TBS does not have sufficient

capabilitius tc parform the atudy;

(2) the legislative history of Marad {ndicates that its funds are
to ba spent on supericy quality products, rather than cheaper,
acceptable products:®

(3) the RFP ctatement of yr*' WAS' pln;iar_zed from IFE's unsolicited
proposal, theredby dc‘y ‘¢ IFE the advantages of its labors,
which should have resulted in a scle-source cortract to IFE;

(4) the technical eveluators did not fully appreciate the signif-
icance of finding TBS acceptable because they were inexperi-
enced

(5) the proposed TBS subcontractor has a conflict of interest,
whick should have rendered TBS ineligible for award;

! (6) Commerce did not properly consider the advantages of itas ffp
. offer versua TBS's cpff offer;

(7) IFE was unot treated equally with TBS because the evaluation .
vas basad on an update of the previous study, when the RFP
indicated a broader range of study requiring a greater level
of effort; and

(8) Comserce erroneocusly failed to hold discussions with IFE for
price reductions associated with the reduced scope of work
Commarce was villi.n.g to accept,

IYE's protcut 1; bauicnlly that Commerce failed to communicate
a change in requirements to IFE. This caused IFE to submit an £fp
proposal substantially higher than TBS's cpff offer because Commerce
accepted a lower level of effort from TBS than specified in the RFP.
This, in turn, caused Commerce aerrcneocugly to exclude IFE from the
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competitive range on thc basis that IFE's price would praclude
meaningful discussions. 'In this vein, IFE alleges that its prices
wera competitive with TBS's on a staff-day basis, thus cospounding
Comnerce’s initisl mistaka,

Commerce maintains that its actions were reasonable and proper.
Commserce states that the extrems price differential indicated that
discuasions would not veduce IFE's proposed price to s competitive
point, citing 52 Comp., Gen, 198 (1972) for the propositioa that 1t
is proper to determine a proposal initially inciuded in the compati-
tive range outside the compatitive range on the balis of further
1n£or-¢tion or price conside:ations.

Conlerce arrived st the decision to place IFF outaide the
conpatitive range, in part, by a comparison of i{s offered ‘prices
to the cout of the previoua contract on a level of effort bllil.
That is, the .ontracting officar ramparcd the level” of effort ‘of the
praevious study to the. levcl ‘propofed Za the unsslicited proponnl as
well as to the level of effort submitted for the, instant procuresent,
Comperce states that the level of efort performed under the previous
'‘tontract 1s a "good point of reference to estimate the level of effort
for the competitive #olicitstion.” The previous study. tequircd
aprroximataly 260 stnff—dayn of effort. "IFE offered approximately
340 ataff—dayn for the unsolicited propogal and: 373 ltlff—dlyl for
Lhi. procurenant. Considerins this increase of .pproxinltcly 70
petcent from the’ previous contrnct and tha price ditftrcntial of
approkimately 43 percent batween I7E and TBS, Commerce concludad
that it was:proper to place IFE outside the conpetitive range. Also,
Commerce citza Shapell Government Bousingl_lnc ., and Coldrich and
Kest, Inc., 55 Comp. Gen. 839 (1976), 76-~1 CPD 161, es saactioning
award based on the lowest cost per naality point even though this
did not represent the lowest adsolute cost,

However, we believa that tho'sha éil case is distinguishable.
There, award was made on the basiv of iaftisl proposals to a tech-
nically superior proposal at highe: prices. Furthermore, the case
citations contained in Shapell, at page 848, indicate that each case
ias to be decided on its own facts.
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We are i{nitislly concerned that the svaluation did not comport
with cthe procedure astated in the RFP. While price is certainly a
factor vhich must ba considered in determining the competitive ranges,
the evalustion criteris in the RFP did oot list price as a considera-
tion. The techuical/cost relationship was listed as an award considera-
tion, but the weight of cost was not indicated. In the present case,
Commerce concedes .that cost was an "overriding consideration." 1In
Commerce's viey, the emphasis on cost became peraissibla upon the
determination tnat 1BS's proposal was acceptable,

It 4a basic that in a negotiated procurement the RFF must inform
offerors of the factors nn which the award decision will be based and
their relative impoivtanca. It follows that if duriag the course of
the procureasnt the stated needs cf the Govarrment change aubstantially,
that fact must be communicated to cfferors. FPR § 1-3.805-1(d)

(1964 ed., cire. 1).

. In this case, the level of efort stated in the IIP wvag "V * ®
approximately 18-24 n;n-montha % & &% Using 20 ataff-days per
staff-month and § ataff-hours per ltaft-dny, the estimate 1s 2,880
to 3,840 staff-hours or 360(to 480 staff-days, Initially, XFE pro-
posed 2,730 to 3,102 staff-} ours (341 to 387 staff-days), reviged tc
2,975 to 3,400 staff—hourn %372 to 425 ataff-days) TBS proposed to
petforn the task;in 1,873 otnff—houru of effort, Assuming 8 man-hours
per -caff—day, thtc is .quivalnnt to approxinntcly 234 staff-days.
Although' the agency repdrt ltltea “that "the Government estimated.
approximately 330-440 man-days /[2,640 to’ 3,520 staff~hours] to pc:form
the work," the actual staff-day éatimate based on the 18-24 staff-
month estimate in the RFP as indicated above would have been 360-480
staff-days. However, notwithstanding that, Commerce used 260 staff-
days of effort, as a "good point of reference" in evaluating TBS's 234
staff-day aegtimate.

In our opinion. ‘the differencas among ‘the estimated level of
cffort stated in the RFP, the ome actually used in the evaluation,
and the level of effort accepted by Commerce are significant. The
agency report itself ‘ndicates some inconaistency as to how the
evaluation was accoup;ished The inconsistency arisea in the astimated
level of effort for this procurement. As indicated sbove, the report

-
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indicates that 330-70 440 staff-days cf effort were astimated as
sufficient 'to perfo.m the work. Two sentences thereafter, the report
atates that the level of waffort for thn prics tontrsct (260 staff-days) —
wvas deemed to be a "good point of refersnce tc estimate the -lavel of
effors for the competitive solicitation."” Both of these levels of

effort differ from the onn {n the RFP. Moreover, the level of effort
ultimately accente! was ' ficantly less than the ona in the RFP.

Whether this reduced ieval of effort’ .,fTactcd Commerce's opinion
that the study was meraly an update of the p. .ur contract is not
germane to our present cousideration. What is pertinent is vhat was
ca-unicnted to the offerors. Tae reccrd contains no indicution that
[ levcl of effort well bolow the announced estirvate was evar
communicated to IFE. Moreover, the level of effort propoucd by IFE
vas vell within the Government >30-640 estimate and the estimate in
the RFP. When Commérce decided that the lower levs1: ‘of ‘effort wae :
lcceptable, it vas fncunbo nt upln it to cleatly inform all offerors : f
of that fact. University of New Orleans, B-184194, Jenuary 14, 1976, :
76-1 CPD 22, We think it is apparent how the level of effort impacts
upon the nroposed prices. It is safe to assume that had a lower level
of effort been indicated the proposed costs would have also been
reduced.

Commerze's own computations tu compars the two prices illustrate

the 1npact of the disparity in the levels of sffort on the competitive :
_standing of IFE and TBS. A total cost per hour was determined by i
“dividing the number of proposed hours into the total cost. Since it
was not known whether IFE used s 7- or 8-hour day, computations were
performed on an alternative basia. IFE's cost per hour ranged from
$39.30 to $44.92, while TBS's was $49.65. Using only labor, burdea

and profit, the cost per hour becomes $35.63 to $40.72 for IFE and
$41.21 for TBS. Thus, the figures before Commerce at the time indicated
that had IFE been accorded an opportunity to compete with TBS on the |
same level of effort, IFE's price would at least have baen in the ;
compstitive range, if not the lowest offer received. !

' Thus, we believe that when Commerce was aware tliat (1) the e-t:l.llte
in the RFP was higher than it sctually felt necaesssary, and (2) the
highest ranked proposal was also inordinately high priced, the RFP E
should have been amended to solicit propossals based on the reduced ;
requirements. i
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Furtuer, we balisve that the evaluation plan sctuslly eamployed
departed from the evaluation scheme in the RFP. The RFF indicates
that svard would be made to that acceptable techanical proposal whose
tachnical/cost ralationship was cons‘liered most advai'agnous to the
Covernwent. Cost, it was said, was not necessarily controlling, nor
vas technical excellence. We do not conszider this statement as an
affirmative discharge of Cuoxmorce's responsibilities to deliveate
the evaluation criteria and their celative importance., AEL Service
Corporation, 53 Comp. Gen. 801 (1%74), 74-1 CPD 217. Offerors wers
left to speculate how mich quality Commsrce was willing to buy, or,
converssly, how poor a product Commerce would accept., Offerors should
know wharse to place thcit enphasis,

The .vnuation. in this mtm., olcnted cost to an overriding
consideration. - As soon as the contructinr fficer determined TBRS to
be within the competitive rangs, the tech::i: al superiority of IFE
was abandoned. Cost became the sole consideration. If that was
Commerce's intention, it 4s not clear from thas RYP.

It alsoc appsars, as alleged by IFE, that Commerce disregarded
any advantages of the ffp proposal. In view uf our discussion above
concerning the leval of effort and its impact on price, any discussion
of the merits of an £fp offer . and a cost-plus-fixed fee proposal is

1ly theoretical. - However, our Office hee reeognizad the inhersnt
advantage to the Covernment of a firm, fixed-price proposal. More-
over, upon a careful "should cost" review, the relative benefits of
the two types of proposals are comparable. Marine Management Systems,
Inc., B-185860, Septembar 14, 1976, 7/6-2 CPD 241,

The record indicates that IFE's ‘proposll was downgraded because
it offered a fixed price. Commercc's aulyais shows that thz’level
of effort increased from the prior tontract, through the unsolicited
proposal, to the competitive proposal. Commerce expressed its objection
to the ffp offer on the basis that it makea it "* * * ixpossible to
guarantee how much effort will be delivered # # &."

We believe that Commerce misses the point, I:iitiafiy'; we note
that 41 U.§.C. § 254(b) (1970) requires an affirmative finding that
a ¢pff contract is likely to be less costly than any other method.
This is recognition of the desirability for ffp contracting.

-
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Norsover, Commerce solicited proposals for a study of maritime asids.
Tiis is not a level of effort contract. Ths number of hours stated
is only &n estimate. Since tha contract was awarded on s cpff
basls, the ultimate contract price is also ouly an estimate snd does
not guarantee any spocific level of affort. What the f£fp offer
guarantees is an acceptable preduct at a atated cost.

Our views with respect to the number of otlier issues raised by
1FE follow.

The allegation challeanging TB3's ability to perform, vis-a-vis
IFE's ability, 1s a profasst against the contracting officer’'s affirma-
tive determination that TBS is a responsible contractor. Our Nffice
has discontinued its practice of reviewing protests against
affirmative responsibility detar-ination-, due largely to the sub-
stantial discreticn afforded contracting officcrs in this regard.

UTL Corporation, B-185832, Harch 30, 1976, 76-1 CPD 209. Therefore,

this contention will not be considered on the merits.

IFE also maintains that the "legislative record" with raspect
to Marad reaearch appropriations suggests congressional intent that
such funds be reserved for high quality efforts, not for 'barely
acceptsble work.” However, the evaluation criteria in the RFP
clearly put all offerors on notice that a techni: allcolt considaration

-would be used. In thio vein, our Bid Protest Proccduro. (Ptoceduruu),

4 C.F.R., part 20 (1976 ed.) at ncution 20.2(b) (1), require that
protests based upon improprieties appirent in the solicitation must

be protested prior to the initial closing date for receipt of jroposals
to be timely. Since the RFP conveyed Commerce's concern with cost,
IFE's protest lodged after receipt of proposals fs untimely and not

for consideration on the merits on this point.

IFE has indicated that the RFP plagiarized IFE's unsolicited pro-
posal. This action is alleged to have deprived IFE of any compeatitive
advantage to be derived from its own work. IFL also maintains that
the coniract should have been awarded on a sole~-source basis to IFT.
We believe these aspects of the protest are untimely for the same
reasons dimcussed immediately sbove, Likewise, these issues will
not be considered on theiyr merits.

- 10 -
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As to whathar the personnel c¢n tha. techuicel avaluation panel
wera/sufficiently familia: with procuremint to appreciate the con-
scquencas of thalr determinations, we do not 1ind this conaideration
relevant, It is the function of the technical evaluators to
evaluate tha technical acceptability of the proposals. Howaver,
the contracting officer decides the weight tc ba givea the technical
opinions. FPR § 1-3.801-2(b) (1964 ed., amend. 52).

Corwerce maintains that the lssue of whether it considered the
aivantages of IFE's £fp offer 1: untiwely raised ufider. section
20.2(b) (1) of our Procndures, We discgrea. The RFP merely indicated
that a cpif contract wai "sontemplated,” This ntaLenent does not
restrict the - subuission or acceptance of an ffp proposai. Since the
protest was filed 5 days after IFE was notified of the basis of pro-
test, it is timely. This issue is intertwined with numbers (7) and
(e rnined by IFE «ad was considered with chonm,

I!! allo railes the posa bility of a 'conflict of interesc bv TES's
subcoiitraczor. Chasa Economatrics Associntcn, Inc., i3 allegedly an
operating lubaidiary of tke Chase Manhatton Lank, which is a lender to
many of the shipbuilding and nperatias entities 1n the countries to be
studied. The.a are no provilions in;tha Rk® or FPR ragarding this
type of pote:t al coaflict of 1ntereat. "sTheve are conflict of interest
statutius rodif ed in the United Stetes- uéde, but they are not directed
towards this. type’ of situstioo, See Exotech Systems, Inc., 54
Cwp. Ger. 421 (1974), 74-2 CPD 281. Therefore, we are unable to
conclude that award was improper sm thia basis, even assuming the

allegatioa to be correct.

Although we hive declined to conaider & uumber. .of the points
raised on the Inrits, we conclude that the’ awvard to TBS was improper
for the reasons stated above. BJwever, since Commerce permitted the
work to. proceed vwhila the. protest was pending, we now belfeve.that
1t has proceeded to a point wheve corrective sction is no longur
practical nor in the Government's interest. In that conuection, we
note that it took approximately 2 months for a repoert to be sub-
mitted on the protest. Howover, hy & separate letter of today, we
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are bringing the delay in reporting and the procurement deficicncies :
noted to the attention of the Secretary of Commerce to preclude A

future recurrences.
ﬂ? <f e

Deputy Comptroller Gerieral -
of the United States
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